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1990s: Transition to liberalization 

State monopolies existed.

Two liberalization directives were adopted:

• The first liberalisation Directive 1996/92; 

• The second liberalisation Directive 2003/54.



Aims of the liberalization process in energy 
market

(i) To ensure a non-discriminatory access to the network.

(ii) To  separate the networks from the commercial activities of the 
vertically integrated companies owning them.

(iii)To promote competition. 



Basic Principles leading to liberalization of 
Energy Market

• Competition

• Non-discrimination

• Transparency

• Security of supply



Competition rules

• Energy market dynamic is characterized of highly volatile prices.

• Competition law enforcement cannot resolve all the shortcomings of 
the energy market.

• Competition law is unequipped to modify existing structural models 
present in the market.



The need for regulatory intervention

• Any form of pro-competitive regulation restricts freedom of 
enterprise.

• Ex-ante regulation is required to ensure that undertakings cannot use 
their market power to restrict or distort competition on the relevant 
market. 

• Regulation promotes competition with a view to a future assessment of 
the market and with respect to medium and long time framework.



Various degrees of intervention into 
market by regulatory bodies:

• “Soft”

• “Hard”

• “Structural”



Mechanisms for competition principle

• Unbundling

• Third party access

• Cross-border markets

• Tendering



Unbundling

The aim of unbundling is:
• to separate the competitive segments of energy industry (production and supply) from the 

non-competitive segment (transmission and distribution) in order to prevent misuse 
through control of the latter. 

Unbundling is necessary because there is an internal conflict of interest 
within a vertically integrated company: 

• by allowing access to the network, the transmission/distribution branch of the company 
creates competition for the supply arm, which will have a negative impact on the 
company’s overall return. 



Figure 1. Unbundling for electricity
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Figure 2. Unbundling for gas
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Current regime of unbundling (1)

• Legal and functional unbundling between 

• transmission/distribution networks on the one hand and 

• upstream/downstream  functions on the other .

• The companies concerned are obliged to provide the following:

• Creation of  separate legal entities for network activities. 

• Separation of executive management and decision-making with respect to 
operation of the network. 

• Creation of separate accounts.



Current regime of unbundling (2)

• Transmission Systems Operators are obliged to treat all system users alike

• “Information unbundling” — the creation of information barriers (“Chinese 
Walls”) between supply and network activities is needed.

• Network operators must act independently and must not be influenced by 
the vertically integrated group. 

• Network operators have to submit annual reports on the implementation of 
the compliance programs to the regulatory authority. 



Models available for Unbundling

• Accounting unbundling

• Management unbundling

• Legal unbundling

• Ownership unbundling



Deficiencies of current unbundling regime

• There exists lack of complete integration of the Directives with national law of member 
states.

• National regulators cannot verify to a satisfactory degree whether unbundling provisions 
are respected in practice.

• Network operators don’t comply with Directives.

• The network company is often unclear of its objective and role.

• The incentives and possibilities for discrimination with respect to third party access are 
not removed.

• Information leakage between the supply and network affiliates of legally unbundled, but 
still vertically integrated, is not eliminated.

• Investment incentives remain distorted.



Third party access (TPA)

• The EU electricity and gas markets are both network-bound markets. 
The freedom to produce and the freedom to purchase are impossible to 
reach without access to the transmission networks. 

• TPA means that the owner and operator of infrastructure must provide 
access to the capacity for eligible third parties on non-discriminatory 
conditions. 



Two main options for TPA 

1. Negotiated access  

2. Regulated access. 

• A single buyer model is possible.



TPA regime 

TPA regime is based on: 

• Fixing or approving the tariffs or the methodologies for their calculations by 
the national regulatory authorities;

• Publishing tariffs before entering into force.



Access refusal

• Access may be refused where there is:

(i) lack of capacity;

(ii) a public service obligation imposed by the Member States; 

(iii) a ‘sudden crisis’; 

(iv) serious economic and financial difficulties with a take-or-pay contract.

• Access refusal must be reasoned.



Access to upstream pipelines

• Natural gas undertakings and eligible customers must be able to obtain 
access to upstream pipeline networks, including facilities supplying 
technical services incidental to such access. 

• Access can only be refused under the conditions listed in the EC 
directives.
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Cross-border markets: 
The Third Country Clause or ‘Lex Gazprom’

• Article 11 of Directive 2009/73/EC provides that
“each Member State has the competence to decide whether or not to allow a vertically 
integrated third country company to invest, or whether such investment would be 
detrimental to its energy security. The role of the Commission is consultative. Each Member 
State retains the ultimate power of veto where its energy security is at stake.”



Tendering for  utility procurement (1)

• Competition is fostered by an obligation to look towards the market 
rather than one, or a number or group of favoured suppliers. 

• This is mainly done by tendering: 
• having a clearly prescribed sequence of actions—invitation, qualification, information to 
competing suppliers, submission of offer, assessment, award of contract, and subsequent 
contract implementation;

• ensuring that the process receives wide publicity, by publication and other provision of 
information;

• establishing a system of standard conditions and assessment criteria which are known from 
the outset, adhered to, and later documented for accountability; and

• minimizing  the use of procedures and criteria which give the procurement authority scope 
to use non-accountable discretion.



• Contracts must be advertised in the Official Journal with sufficient notice. 
Contracting agencies must give early notice of their supply requirements. 

• Tender invitations must identify the relevant standards for assessing bids.

• Unsuccessful bidders must be advised and given reasons. 

• Post-tender negotiations must be kept to a minimum, aimed rather at clarifying than 
modifying the substance of a tender. 

• ‘Framework’ agreements and qualification systems are allowed.  
• A framework agreement allows a tender for the framework contract; specific individual contracts are 

then executed under the framework terms without further bidding. A qualification system provides 
for bidding for entry into a pool of bidders, from which tenders for specific projects are then chosen. 
Both methods are an attempt to reduce the massive transaction costs involved in tendering. 

Tendering for  utility procurement (2)



Transparency

• Definition:

• The availability of and access to information relevant to participation in the 
energy market. 

• Objective:
• Ensuring open and fair competition to the benefit of final consumers. Lack of 

transparency is seen as a hindrance to the efficient allocation of resources, risk hedging 
and new entry. 



• Transparency of information

• Transparency of procedures

Transparency (types)



Price Transparency Directive

• The Directive aims to provide through the EU statistical office (Eurostat), 
aggregated information on prices, terms, and volumes of gas and electricity 
sales to specified groups of major industrial final consumers. 

• Price transparency is seen as a tool to increase freedom of choice for 
industrial consumers. 

• Domestic utilities are obliged to provide such information biannually. The 
directive includes a fairly elaborate system, with extensive industry 
consultation. 



Exemptions

• Public Service Obligations;

• Unbundling of Small Companies;

• Emergent and Isolated Gas Markets;

• New infrastructure.



• Member States are obliged ensure that there are adequate safeguards to 
protect vulnerable customers.

• Member States may appoint a supplier of last resort which must step in 
and provide the affected customers with energy until a new supplier 
has been identified.

Public Service Obligations



Unbundling small companies

• A small company is an integrated electricity or natural gas undertaking 
serving fewer than 100,000 connected customers.

• Member States may decide not to apply the unbundling requirements to 
small companies.

• States are free to apply lower thresholds or require unbundling from all 
distribution companies.  

• Where a company controls several separate network companies, it is the 
aggregate number of customers that counts



Emergent and Isolated Gas Markets (1)

Isolated market:

• Where a Member State is not directly connected to the interconnected system 
of any other Member State and has only one main external supplier (meaning 
that one supplier has more than 75 per cent of the market), it may derogate 
from certain requirements of the gas market directive. 

Two criteria must be fulfilled: 

• No connection;  

• Only one supplier. 



Emergent market:
• A Member State where the first commercial supply of its first long-term natural gas supply 

contract was made fewer than ten years earlier. This derogation can also be applied to a certain 
region within a Member State. 

• Criteria: 
• The need for infrastructure investment; 

• The level of pay-back prospects for such investment; 

• The size and maturity of the gas system in the area concerned; 

• The prospects for the gas market concerned; 

• The geographical size and characteristics of the area;

• Socio-economic and demographic factors. 

• The derogation can be partially extended beyond the 10-year period.

Emergent and Isolated Gas Markets (2)



New infrastructure

• A major new piece of gas infrastructure such as interconnectors and 
LNG storage facilities can be exempted for a defined period of time
from the mandatory TPA, tariff systems, and unbundling obligations 
provided that certain conditions are fulfilled.



Security of supply: basic rules

A monitoring mechanism exists, which obliges the Commission to 
examine and report annually to the European Parliament and Council. 

• This report contains information on: 
• the development of the internal energy markets and the obstacles encountered 

(including dominance, anticompetitive behaviour and concentration levels); 

• various derogations granted; 

• issues relating to system capacity levels and security of supply in the EU, 
including current and projected supply and demand balance; 

• a general overview of the bilateral relations between the EU and its natural-
gas-supplying countries as well as transit countries.



Security of supply (For crude oil)

• The Emergency Oil Stocks Directive: 
• “Member States shall adopt such laws, regulations or administrative provisions as may be 

appropriate in order to ensure, by 31 December 2012, that the total oil stocks maintained at all 
times within the Community for their benefit correspond, at the very least, to 90 days of 
average daily net imports or 61 days of average daily inland consumption, whichever of the 
two quantities is greater.” 

Article 3(1) of the Directive 2009/119/EC

• This obligation may be imposed on ‘economic operators’, which presumably includes 
importers of crude oil.

The Regulation of Registration for Crude Oil Imports and Deliveries in the 
European Union obliges importers of crude oil from third countries to provide 
information about the characteristics of the imports to the Member State
where the importer is established



Security of supply (For Electricity)

• The Electricity directive aims to increase transparency. The reporting 
and monitoring obligations which provides the Commission with the 
information on markets, on supplies, on demand, and on market 
participants with clearly defined roles and functions, is crucial for 
energy security. 

• This allows the expectations of all parties to be based on clear and 
accurate data. 

• It facilitates the supervision of the various actors and activities. 



Regulation (EU) 
No 994/2010

Covers the issues:

1) risk assessment ;

2) national and regional 
action plans the ensuring of 

30 days’ supply for 
protected customers;   

3) creation 

Sets a standard for infrastructure:   in 
the event of disruption to the single 

largest gas infrastructure, the 
capacity of the remaining 

infrastructure is able to satisfy the 
total gas demand of the calculated 

area during a day. 

It does not require preparedness 
for the supply of gas, but rather 
the availability of the physical 

infrastructure capable of 

supplying the gas. 

Creates an ‘European approach’ to gas 
security and shifts the central role of 

national authorities to the Commission 

Source: Own elaboration
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Infrastructure for security of supply

• The TEN-E framework promotes trans-European energy networks.

• Particular infrastructure projects are identified as ‘projects of common 
interest’ and as ‘priority projects’ for EU financial aid. 

• In May 2020, the Commission conducted the public consultation on 
revising of the Regulation (EU) No 347/2013 on guidelines for trans-
European energy infrastructure – known as the “TEN-E Regulation”.



Security in case of sudden crisis in the 
energy market 

• ‘Sudden crisis in the energy market and where the physical safety or 
security of persons, apparatus or installations or system integrity is 
threatened’.
• In such cases, a Member State has the right temporarily to take the necessary 

safeguard measures. In practice, it might be expected that this possibility would 
mainly be used in cases involving system integrity, the functioning of certain energy-
related installations, or apparatus being endangered. Based on past experience, it 
could be claimed that the physical safety of persons is rarely at stake in energy market 
crisis situations.

• These measures are subject to strict proportionality requirements and can 
only be used in very exceptional and short-term emergency situations.

• They must be communicated to other Member States and the Commission. 
The Commission  has the power to request the Member State to amend or 
abolish such measures, if they distort competition and adversely affect 
trade.
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Thank you for attention!


